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The ability to make decisions for oneself. 

Reasons why a patient may not be able to make a decision for 
themselves include:

• Dementia

• Mental Health condition

• Brain injury

• Stroke

What is Capacity?  



Capacity is required in order to provide consent. 

Paragraph 76 ‘If your patient lacks capacity to make a decision’

“Capacity is the ability to make a decision. This ability can vary
depending on a patient’s condition and how it changes over time, and
on the nature of the decision to be made. For this reason, capacity is
described as decision-specific and time-specific; so, a person can
only have capacity or lack capacity to make a specific decision
at a specific time.”

GMC Guidance Decision making and consent 
(2020)



1. All patients have the right to be involved in decisions about their 
treatment and care and be supported to make informed decisions 
if they are able to.

2. Decision making is an ongoing process focused on meaningful 
dialogue: the exchange of relevant information specific to the 
individual patient.

3. All patients have the right to be listened to, and to be given the 
information they need to make a decision and the time and support 
they need to understand it.

4. Doctors must try to find out what matters to patients so they can 
share relevant information about the benefits and harms of 
proposed options and reasonable alternatives, including the option 
to take no action. 

GMC’s seven principles of decision making and 
consent 



5. Doctors must start from the presumption that all adult patients
have capacity to make decisions about their treatment and care. A
patient can only be judged to lack capacity to make a specific
decision at a specific time, and only after assessment in line
with legal requirements.

6. The choice of treatment or care for patients who lack capacity
must be of overall benefit to them, and decisions should be
made in consultation with those who are close to them or
advocating for them.

7. Patients whose right to consent is affected by law should be
supported to be involved in the decision making process, and to
exercise choice if possible.

GMC’s seven principles of decision making and 
consent continued 



GMC Decision Making and Consent Guidance (2020) 

Who can assess? Doctor, nurse, midwife, social worker, occupational 
therapist, speech and language therapist, dentist or practitioner. 

There is a presumption of capacity for every adult patient (paragraph 81)

Four part (common law) test (paragraph 83):

1. Does the patient understand the information?

2. Can the patient retain the information?

3. Can the patient use the information to make a decision?

4. Can the patient communicate the decision?

Test for Capacity 



If you believe that a patient may lack capacity to make a decision, you
must assess their capacity using the four part test.

If you find it difficult to judge whether a patient has capacity to make a
decision, you should seek support from someone who knows the patient
well, for example a family member, another member of the healthcare team,
or someone close to the patient.

In complex cases, you should seek specialist input from psychiatrists,
neurologists, speech and language therapists or liaison nurses.

You should also seek specialist input if the patient or someone close to
them disagrees with your judgement.

If the patient may regain capacity and the decision can be delayed, you
must consider this. (paragraph 86)

Test for Capacity (2)



If a patient does not have capacity: 

• Apply a best interests test. 

• ‘best interests' depend on the particular circumstances; it goes beyond
medical interests and takes into account ethical, social, moral and welfare
considerations.

• Consider whether treatment would benefit the patient.

• Consider if there is evidence of the patient’s previously recorded
values/wishes/preferences?

• Consider advance directives* (Eg DNR)/evidence of discussion with next
of kin, close friends or relatives

• Adopt the option which is least restrictive to a patient’s future options.

• In an emergency, treatment should be limited to preserving life and
prevent serious deterioration.

What should you do if a patient lacks 
capacity?



• Difficulty in communicating does not equate to lack of capacity.

• You must not assume a patient lacks capacity solely because of their
age, appearance, behaviour, medical condition (including mental illness),
beliefs or because of an unwise decision.

• What can you do to provide support to patients to make decisions where 
possible:

• Use of visual aids*

• Bringing a family member/healthcare colleague to the consultation*

• Location/time of the consultation 

• If the patient may regain capacity, and the decision can be delayed, 
you must consider this.

If in need of advice or support on a particular situation, contact your 
MDO’s advice line 

Further points/practical tips  



• The Mental Capacity Act (Northern Ireland) 2016 (‘the Act’) 

• Code of Practice – provides practical information to support the Act when 
working with someone who lacks, or may lack capacity, in the context of DoL.

• The following groups have a legal obligation to have regard to the code:

• anyone working with persons who lack, or may lack capacity in a 
professional capacity or for remuneration; 

• attorneys under an enduring power of attorney; and

• trust panel members.

• If you have concerns, contact your MDO’s advice line

Deprivation of Liberty Safeguards 



A reminder to record your capacity findings 

and decision



Malik v St George’s University Hospitals NHS Foundation Trust [2021] 
EWHC 1913

• In this case, the relevant clinician did not keep notes of the consent 
consultation.

• HHJ Blair QC commented that:

“I was taken aback by his practice of simply dictating a letter to his patient’s GP 
after an outpatient clinic appointment to relay the details of his patient’s current 
symptoms, recording his clinical assessment, giving his opinion as to 
appropriate treatment(s) but omitting to state what advice has been given about 
the risks and benefits of the avenue(s) open to the patient. This is a practice 
which it seems to me is fraught with risks of being unable confidently to 
answer important questions many years later without having the benefit 
of a contemporaneous set of detailed notes.” 

Recent case law on Consent 



A reminder: 

Recording decisions – decision making and consent – ethical guidance 

(paragraph 50)  “Keeping patients’ medical records up to date with key 
information is important for continuity of care. Keeping an accurate record of the 
exchange of information leading to a decision in a patient’s record will inform their 
future care and help you to explain and justify your decisions and actions.”

Recording your decision – GMC Guidance 



(19) Documents you make (including clinical records) to formally record your work must
be clear, accurate and legible. You should make records at the same time as the events
you are recording or as soon as possible afterwards.

(20) You must keep records that contain personal information about patients, colleagues
or others securely, and in line with any data protection law requirements.

(21) Clinical records should include:

a. relevant clinical finding

b. the decisions made and actions agreed, and who is making the decisions and
agreeing the actions

c. the information given to patients

d. any drugs prescribed or other investigation or treatment

e. who is making the record and when.

Recording your decision – GMP Guidance (19-21) 



• Patient A, 83 years old, lives in a care home, diagnosis of vascular
dementia since 2015 which has deteriorated.

• Has expressive dysphasia and difficulties finding words. It is felt he
understands what is said to him.

• Eye tumour diagnosed in 2013. In 2014, he made ADRT for the
eye tumour.

• Dr B, a GP not known to Patient A, has been contacted by the care
home. They have two new concerns:

• They have noticed Patient A’s affected eye is bulging; and

• Patient A has been coughing up green phlegm and has spent
the last 24 hours in bed and not eating.

Case Study 1



Patient X is 75 years old. He was diagnosed with Alzheimer's nearly a
year ago. He currently lives independently but his condition has
begun to deteriorate in the last six months. His daughter is concerned
about his future care.

Patient X has come to see his GP, Doctor Y, with his daughter. He
has been suffering stomach pain for several weeks which has
recently worsened.

Doctor Y carried out a physical examination.

Doctor Y thinks a referral for further investigation is required. Patient
X does not wish to go to hospital.

Case Study 2



Patient X’s daughter explained that he is in pain and is hardly
sleeping at night, which is not helping his state of mind.

Doctor Y said he could look at Patient X’s medication to see if there is
anything more that could be done for the pain but, again,
recommended an ultrasound.

Patient X explained that he did not want to go to hospital and his
daughter explained that her dad (Patient X) has been terrified of
hospitals since her mum died last year.

Patient X said that he would rather stay at home and that the pain
‘isn’t too bad’. His daughter interrupted to say that wasn’t true and
asked Doctor Y for a referral for an ultrasound.

Case Study 2 continued…



In the circumstances, what should Dr Y do?

A. Refer Patient X for the ultrasound scan with his daughter’s
consent;

B. Politely ask Z to leave the consulting room so that he can talk to
Patient X alone to establish what his wishes might be, and
whether he has capacity to consent to the referral; or,

C. Decide Patient X, because of his Alzheimer’s, does not have
capacity to give consent for the referral and refer him for the
ultrasound because it would be in his best interests.

Case Study 2 continued…



• Presumption that every adult patient has capacity to make
decisions about their care and treatment.

• Relevant information ought to be shared in a way patients
understand.

• Time.

• Reasonable Adjustments.

• Scope of decisions.

Practical Tips



• Circumstances when a patient may find it difficult to make
decisions (Capacity is time and decision specific).

• Discussing options in advance.

• Record keeping.

Practical Tips (2)



As a GP you may receive a request from a solicitor asking for a capacity
assessment of a patient for example, to prepare a will.

Only complete a report commenting on capacity if you feel you have
sufficient knowledge / experience to do so.

An assessment of the patient is required.

The request for a report commenting on a persons capacity to do
something ought to set out the test to be applied.

For example:

Capacity Assessment



In order to be capable of making a will, a person must:

• Understand the nature and act of making a will;

• Understand the effects of making a will in the form they propose;

• Understand the extent (although not necessarily the value) of the property they

are disposing of in their will; and

• Comprehend and appreciate the claims of all the people to which they ought to

have regard. This test involves the ability to distinguish between individuals and

reach some kind of moral judgement for example, if they should prefer one of

their children to the other.

In making an assessment, the standard of proof is the balance of probabilities.

Your opinion may be open to challenge, in particular if the circumstances of the case

are likely to be contentious.

Capacity Assessment (2)



• GMC Guidance Documents (Guidance on Decision Making and Consent)

• Charity websites for example, Alzheimer’s, Age NI

• Department of Health Website

• Deprivation of Liberties Code of Practice

Resources



Questions?



Thank You

Rachael.mcadorey@carson-mcdowell.com

Stephanie.Johnston@carson-mcdowell.com
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